United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 20,823 


GEORGE L. WILLIAMS, Appellant, 


PAUL H. PRESTON, Appellee. 


a 
ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Joseph M. Snee 

Attorney for Appellant 
(Appointed by this Court) 
Georgetown University Law Center 
Washington, D.C. 20001 


Washington, D.C. 
May 1, 1967 


STATEMENT OF QUESTIONS PRESENTED 
| 
The questions presented in this appeal from the District 


Court's order discharging the writ of habeas corpus and dis- 
| 


missing appellant's petition are: 
I 


Whether appellant was deprived of his liberty 
without due process of law by the Board's exercise 
of its discretion whether and when to revoke his 
conditional release, because the decision of the 
Board was not based on reasonable standards and 
arbitrarily discriminated against appellant. 


It 


Whether standards used by the Board of Parole in 
revocation proceedings are subject to judicial scrutiny, 
and action based upon unreasonable, arbitrary or capri- 
cious standards may be set aside. 


Irr 
Whether appellant was deprived of liberty without 
due process of law by the failure to afford him a time- 
ly and adequate hearing on the question whether and 
when his conditional release should be revoked. 


iV 
| 
Whether this Court should construe the requirement 
of a hearing before exercise of discretion to revoke 
parole or conditional release to mean a prompt in limine 
hearing, as soon as practicable after the alleged viola- 
tion. 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


GEORGE L. WILLIAMS, 


PAUL H. PRESTON, 


Se Se ee 
ON APPEAL FROM THE UNITED STATES DISTRICT COURT | 
FOR THE DISTRICT OF COLUMBIA | 
BRIEF FOR APPELLANT 
JURISDICTIONAL STATEMENT 


On the original petition for writ of habeas corpus, the 


jurisdiction of the District Court was proper under 28 U.S.C. 


§ 2241. The jurisdiction of this Court is proper by virtue 


of 28 U.S.C. § 2253 and this Court's order of March 1, 1967. 


STATEMENT OF THE CASE 
(Tr. 5-9, 13-16) 

Appellant Williams was originally sentenced by the 
United States District Court for the District of Columbia 
on June 10, 1955, to two concurrent terms of imprisonment 
for three to ten years upon convictions for housebreaking. 

On August 5, 1961, appellant was released from this con- 
finement pursuant to 18 U.S.C. §§ 4161, 4163 (mandatory re- 
lease), to remain in the supervisory custody of the D.c. Board 
of Parole until December 10, 1964 in accordance with 18 U.S.C. 
§ 4164. 

On April 30, 1963, appellant was arrested by Maryland 
authorities and charged with breaking and entering and assault 
with intent to murder. On June 24, 1963, he was convicted on 
these charges and sentenced to concurrent terms of imprison- 
ment in the State penitentiary for five years. 

on June 27, 1963, the D.C. Board of Parole issued a war- 


rant for appellant's arrest for violation of terms of his con- 


ditional release, and this was placed against him as a detainer 


with the Maryland authorities. 

On September! 20, 1965, appellant was released by the Mary- 
Land authorities and immediately taken into custody under the 
violator warrant issued by the D.C. Board of Parole. On Sep- 
tember 30, 1965, appellant appeared before the Board and re- 
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quested an opportunity to obtain counsel. On November 5, 
1965, the Board held a hearing, at which appellant was rep- 
resented by retained counsel. Thereafter, the Board of | 
Parole ordered his conditional release revoked on the basis 
of his Maryland conviction. He has been in the custody of 
the Board since September 20, 1965, serving the remainder of 


the revoked conditional release, -- a total of three years 


On June 24, 1966, appellant filed in the court below a 
| 


petition for a writ of habeas corpus, alleging that he was 


and 308 days.* 


being illegally detained in that the D.C. Board of parole 

did not execute its violation warrant, issued June 27, 1963, 
until September 20, 1965 -——- over two years later. He also 
alleged discrimination against him by the Board, in that! he 


was required to serve the remainder of his first sentence con- 


secutively to the second, while others similarly situated had 


been permitted by the Board to serve the two sentences con- 


currently. On the return and answer of the Government, the 


District Court discharged the rule to show cause and dis+ 


missed the petition, July 13, 1966. 

On September 21, 1966, this Court granted appellant's 
petition for leave to appeal without prepayment of costs ana 
remanded the case to the District Court with instructions to 


* he date of April 20, 1965, given in the record (Tr. 18) 
is an obvious mistake for September 20, 1965. 
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vacate its order appealed from and to hold a hearing on ap- 
pellant’s contentions. 

At the hearing held before the District Court on October 
28, 1966, appellant testified in detail as to six specific 
cases in support of his contention that he had been discriminated 
against in that he was required to serve his revoked release 
consecutively to his second sentence, while in all these other 
cases prisoners similarly situated were permitted to serve 
to revoked time concurrently with the new sentence (Tr.5~-8). 
The facts stated by appellant with reference to these cases 
do not appear to have been controverted at the hearing, al- 
though the record leaves some doubt concerning two of the 
cases, Taylor and Newman, Government counsel having suggested 
that the sentence for the second offense was to run consecu- 
tively to the revoked time on the first sentence (Tr.13=14, 
15-16). Appellant was also permitted to read into the record 
the names of 10 other prisoners who, he said, had been al~ 
lowed to serve the two sentences concurrently (Tr. 9). 

As justification for the difference in treatment between 


appellant and the other cases mentioned, the only reason given 


by the Government at the hearing was that all the others were 


in federal custody for service of the second sentence, while 
appellant was in the custody of the Maryland authorities, serv- 


ing his sentence in a State penitentiary. Counsel for the 
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Government argued that the failure of the Board to execute 
its warrant promptly could not have been discriminatory or 


ee ST 


the result of bias or prejudice, "since the Parole Board 
could not execute its warrant while he was serving 2 sentence 
in Maryland,” (Tr. 14; emphasis added). No other reason 
was given by the Government, although they were invited to 
suggest any other reason why the Board, in its discretion, 


might have treated appellant differently from the others 


(tr. 15). | 


On November 4, 1966, the District Court issued its order 


discharging the writ and dismissing the petition. The District 
Court's findings of fact and conclusions of law refer speci fic- 
ically to the fact of State conviction (as against a federal 
conviction) as affording the basis for a reasonable discrim- 
ination in this case. 


Appellant's petition for leave to appeal without prepay- 


| 
ment of costs was granted by this Court on March l, 1967. 


CONSTITUTIONAL, AND STATUTORY PROVISIONS 


The Fifth Amendment to the Constitution of the United 
States, guaranteeing due process of law, provides, in pertinent 
part: 


No person shall be. . . deprived of life, liberty 
ox property, without due process of law:. .. 


The District of Columbia Code, Title 24, relating to pris- 


oners and the granting and revocation of parole, provides, in 
pertinent part: 
§ 24-204, Parole authorized--Conditions-—-Custody. 


(a) Whenever it shall appear to the Board of 
Parole that there is a reasonable probability that 
a@ prisoner will live and remain at liberty without 
violating the law, that his release is not incompat- 
ible with the welfare of society, and that he has 
served the minimum sentence imposed or the prescribed 
portion of his sentence, as the case may be, the 
Board may authorize his release on parole upon such 
terms and conditions as the Board shall from time 
to time prescribe, While on parole, a prisoner 
shall remain in the legal custody and under the 
control of the Attorney General of the United States 
or his authorized representative until the expira- 
tion of the maximum of the term or terms specified 
in his sentence without regard to good time allow- 
ance, 


(b) Notwithstanding the provisions of sub- 
section (a) of this section, the Board of Parole 
may, subject to the approval of the Board of Com- 
missioners of the District of Columbia, promulgate 
rules and regulations under which the Board of 
Parole, in its discretion, may discharge a parolee 
from supervision prior to the expiration of the 
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maximum term or terms for which he was sentenced, 


§ 24-205, Violation of Parole--Warrant--Arrest-- 
Return to confinement, 


| 
If said Board of Parole, or any member thereof, 
shall have reliable information that a prisoner 
has violated his parole, said board, or any member 
thereof, at any time within the term or terms of 
the prisoner's sentence, may issue a warrant to | 
any officer hereinafter authorized to execute the | 
same for the retaking of such prisoner. Any officer 
of the District of Columbia penal institutions, any, 
officer of the Metropolitan Police Department of the 
District of Columbia, or any federal officer autho- 
rized to serve criminal process within the United | 
States to whom such warrant shall be delivered is | 
authorized and required to execute such warrant by | 
taking such prisoner and returning or removing him 
to the penal institution of the District of Columbia 
from which he was paroled or to such penal or correc— 
tional institution as may be designated by the | 
Attorney General of the United States, 


§ 24-206. Revocation of parole after retaking-- 
Hearing~-New Parole 
| 
When a prisoner has been retaken upon a warrant 
issued by the Board of Parole, he shall be given an! 
opportunity to appear before the Board, a member 
thereof, or an examiner designated by the Board, At! 
such hearing he may be represented by counsel, The, 
Board may then, or at any time in its discretion, | 
terminate the parole or modify the terms and con- | 
ditions thereof, If the order of parole shall be | 
revoked, the prisoner, unless subsequently reparoled, 
shall serve the remainder of the sentence originally 
imposed less any commutation for good conduct which | 
may be earned by him after his return to custody. | 
For the purpose of computing commutation for good 
conduct, the remainder of the sentence originally 
imposed shall be considered as a new sentence. The; 
time a prisoner was on parole shall not be taken 
into. account to diminish the time for which he was 
sentenced... 


§ 24-425, Place of imprisonment--Designation by 
Attorney General--Transfer 


All prisoners convicted in the District of 
Columbia for any offense, including violations of 
municipal regulations and ordinances and Acts of 
Congress in the nature of municipal regulations and 
ordinances, shall be committed, for their terms of 
imprisonment, and to such types of institutions as 
the court may direct, to the custody of the At~- 
torney General of the United States or his authorized 
representative, who shall designate the places of 
confinements where the sentences of all such persons 
shall be served, The Attorney General may designate 
any available, suitable, and appropriate institutions, 
whether maintained by the District of Columbia 
Government, the federal government, or otherwise, 
or whether within or without the District of 
Columbia. ... 


STATEMENT OF POINTS | 
I. APPELLANT WAS DEPRIVED OF HIS LIBERTY WITHOUT DUE PROCESS 
OF LAW BY THE BOARD'S EXERCISE OF ITS DISCRETION WHETHER 
AND WHEN TO REVOKE HIS CONDITIONAL RELEASE, BECAUSE THE 
DECISION OF THE BOARD WAS NOT BASED ON REASONABLE STAND~ 
ARDS AND ARBITRARILY DISCRIMINATED AGAINST APPELLANT, 
A, A Prisoner On Parole Or Conditional Release May Not 
Be Deprived Of This Liberty Without Due Process Of 
Law, 


Due Process Required That The Decision Of The Board 
Of Parole Be Based Upon Reasonable Standards And | 


Not Discriminate Arbitrarily Against Appellant. | 


The Board Failed To Use A Reasonable Standard And 
Diseriminated Arbitrarily Against Appellant In | 
Basing Its Decision Not To Allow His Revoked Release 
Time To Be Served Concurrently With His New Sentence 
On The Fact That He Was Serving The New Sentence in 
Non-Federal Custody, 

| 


STANDARDS USED BY THE BOARD OF PAROLE IN REVOCATION | 
PROCEEDINGS ARE SUBJECT TO JUDICIAL SCRUTINY AND ACTION 
BASED UPON UNREASONABLE, ARBITRARY OR CAPRICIOUS STAND- 
ARDS MAY BE SET ASIDE. 


| 
| 
APPELLANT WAS DEPRIVED OF LIBERTY WITHOUT DUE PROCESS 
OF LAW BY THE FAILURE TO AFFORD HIM A TIMELY AND | 
ADEQUATE HEARING ON THE QUESTION WHETHER AND WHEN HIS 
CONDITIONAL RELEASE SHOULD BE REVOKED. 


THIS COURT SHOULD CONSTRUE THE REQUIREMENT OF A aneete 
BEFORE EXERCISE OF DISCRETION TO REVOKE PAROLE OR 

CONDITIONAL RELEASE TO MEAN A PROMPT IN LIMINE HEARING, 
AS SOON AS PRACTICABLE AFTER THE ALLEGED VIOLATION. | 


Even though the right to be placed on parole or condi- 
tional release is one created by a legislative act of grace 
and, in the case of parole, granted in the wide discretion 
of the Board of Parole, once parole or conditional release 
has become effective it is a vested, albeit qualified, right 
of which the parolee or releasee cannot be deprived in the 
absolute and unbridled discretion of the Board of Parole, It 
is a liberty protected by the due process clause of the Fifth 
Amendment. 

Appellant could not be deprived of this liberty except 
under the conditions provided in the statute. Before parole 


or conditional release may be revoked, there must be a find- 


ing that a violation has in fact occurred, and a dispositive 


determination must be made by the Board of Parole on how to 
exercise its @iscretion. Due process requires that, in making 
this dispositive determination, the Board employ standards 
which are reasonable and which do not make arbitrary dis- 
eriminations. To méet this test, the standards employed must 
bear a real and substantial relationship to the purpose to 


be achieved. 


The Board here determined not to revoke immediately, and 
thus not to allow appellant's revoked time to run concurrently 
with his new sentence, It based this decision on the fact 
that appellant was serving his new sentence in state qustody 


rather than in federal custody, This was not a reasonable 


standard, since it bore no relationship to the purposes in- 
| 


volved, and it arbitrarily discriminated against appellant by 
| 


differentiating him from prisoners serving their new sentence 
| 


in federal custody. 


Ir 
The discretion of the Board of Parole to revoke a parole 
or conditional release must not be arbitrarily or capriciously 
exercised, and this question is subject to judicial review. 
Since the standards used in implementation of the statutory 
scheme and purpose must bear a real and substantial relation 
to that purpose or else fail under the due process clause, 


the courts may scrutinize them and set aside any action of 


the Board of Parole based upon unreasonable standards. 


rit 


| 
Prior to the Board's determination whether and when to 


revoke a parole or conditional release, the parolee or re- 


leasee has the right to a hearing. This hearing must be 
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both timely and adequate. It must be prompt enough to allow 
the parolee to avail himself of evidence and testimony which 
might with the lapse of time become unavailable. It must be 
adequate: its scope is not limited to disproving the allega- 
tion that there has been a violation of, but the parolee must 
be given the opportunity to bring before the Board both 
evidence and@ argument. relevant to its decision whether and 
when to revoke his parole. By the delay in executing the 
parole violation warrants in this case,appellant has been 


effectively deprived of the opportunity for such a hearing, 


IV 


This Court has the right and duty to construe the statute 


providing for a pre-revocation hearing. It has not hesitated 


to do so, by interpreting the requirement to include the 
right to retained counsel and the aid of voluntary witnesses, 
It has also prescribed procedures to be followed by requiring 
preliminary-type hearings close in time and place to the 
alleged violations. | To effectuate the statutory purpose, the 
Court should further require a prompt in limine hearing by 
the Board, as soon as practicable after the alleged violation, 
as to whether and when it will revoke the parole or condi- 


tional release, 


ARGUMENT. 


APPELLANT WAS DEPRIVED OF HIS LIBERTY WITHOUT DUE PRO- 
CESS OF LAW BY THE BOARD'S EXERCISE OF ITS DISCRETION 
WHETHER AND WHEN TO REVOKE HIS CONDITIONAL RELEASE, 
BECAUSE THE DECISION OF THE BOARD WAS NOT BASED ON 
REASONABLE STANDARDS AND ARBITRARILY DISCRIMINATED 
AGAINST APPELLANT. | 


Appellant hereseeks from this Court a declaration of his 
| 


'yights in the process of parole revocation. He contends that 
‘his conditional release is not a mere act of legislative or 
i administrative grace, to be continued only in the absolute and 


unbridled discretion of the Board of Parole, but that it con- 


| stitutes a "liberty" of which he may not be deprived without 
| 


“ aue process of law. He claims here that the standards and pro- 


| 
' eedures followed by the Board of Parole fall short of meeting 
| 


that test. It is immaterial that the same results might 
' possibly be reached if proper standards and procedures were 


followed: the answer to that question must remain completely 
: | 
conjectural in the absence of such procedures. 


A. A Prisoner On Parole Or Conditional Release May Not 
Be Deprived Of This Liberty Without Due Process of 
Law. 


It has been asserted many times, and in many cases, that 
parole or conditional release for good time is an act of legis~ 
lative grace. See v.g. Fleming v. Tate, 81 U.S. App. D.c. 
205, 206, 156 F. 2a 848 (1946); Jones v. Rivers, 338F. 2d 862, 
874 (4 Cir. 1964); United States ex rel. McCreary v. Kenton, 
190 F. Supp. 689 (D Conn. 1960); Martin v. United States Board 
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of Parole, 199 F. Supp. 542 (D.D.c. 1961). There can be no 
doubt that this concept lies behind much of the judicial think- 
ing on the subject of parole and explains the apparent reluct- 
ance of some courts to ‘apply due process requirements to cases 
of parole revocation. ‘The concept therefore will bear analysis. 
It is quite true that, in the absence of legislation to 
that effect, there would be no constitutional right to parole 
or good time release. The Supreme Court has said of the 
analogous grant of probation or suspension of sentence, that 
it “comes as an act of grace to one convicted of a crime, and 
may be coupled with such conditions in respect of its duration 
as Congress may impose." Escoe v. Zerbst, 296 U.S. 490, 492- 
493, 55 S.Ct. 818, 70 L.Ed. 1566 (1935). Such a statement, 
however, is itself perhaps an oversimplification. Even though 
Congress has absolute discretion whether to establish any 
parole system, it does not follow that Congress may attach 
to it unconstitutional’ conditions or authorize its agency, the 


Board of Parole, to do so. Cf. United Public Workers v. 


Mitchell, 330 U.S. 75, 100, 67 S.Ct. 556, 91 L.Ed. 754 (1947), 


on the attachment of unconstitutional conditions to the pri- 
vilge of working for the government. Congress, for instance, 
could neither command nor authorize the Board to grant or deny 


paroles on the basis of race or religion. Nor could Congress 
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| simply vest the Board of Parole with an absolute discretion to 
grant or deny paroles in the first instance without even the 
| statutory standards of D.c. Code § 24-204. Such an unlimited 


delegation of power would run counter to judicially established 
doctrines of administrative law and would itself be constitu- 

| tionally questionable. Cf. Kent v. Dulles, 357 U.S. 116, 130, 
78 S. ct. 1113, 2 LED. 2d 1204 (1958). With this caveat, the 

| discretion of the Board of Parole in exercis. ‘*: its expert 
judgment whether or not to grant parole in the first instance 
is well nigh absolute. See Bozell v. United States, 199 F. 2d 
| 449 (4 Cir. 1952), cert. denied, 345 U.S. 977, 73 S.ct. 1126, 
97 L.Ed. 1391 (1953). On the other hand in the case of a 
conditional release for earned good time or industrial aa 


time, the right to release is created by the statute, and the 
| 


Board of Parole has no discretion. 18 U.S.C. § § 4161, 4164. 
The role of due process requirements becomes still more 
clear, once the prisoner has been conditionally released, 
either for good time or on parole, and there is question of 
revocation of his newly-won freedom. Now he would appear to 
have acquired a vested, even though qualified, right to narre 
the remainder of his sentence outside the prison walls under 


the less confining conditions of parole. A not inept comparison 


| 
is the difference in the procedural rights of an alien seeking 
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admission to the United States and one whom the government is 
trying to deport. Cf. Harisiades v. Shaughnessy, 342 U.S. 580, 
587, 72 S.Ct. 512, 96 L.Ed. 586 (1952), with United States 

ex rel. Kwong Hai Chew v. Colding, 344 U.S. 590, 596, 73 S.Ct. 
472, 97 L.Ed. 576 (1953); Bridges v. Wixon, 326 U.S. 135, 161, 
65 S.Ct. 1443, 89 L.Ed. 2103 (1945). 

This difference between the initial grant of parole and 
the revocation of parole or conditional release is reflected 
in the basic standards set forth by Congress in the statutes 
authorizing these actions by the Board of Parole. The Board 
may authorize release on parole, in its discretion, whenever 
it appears to the board from a report that the subject will 
be a good parole risk. No hearing is prescribed. D.C. Code, 

§ 24-204. Even after ‘a parole has been granted by the Board, 
it may, on its own motion, reconsider any case prior to 


release and may reopen and advance, postpone, or deny a parole 


which has been granted. Cf. Koptik v. Chappell, 116 U.S. App. 


D.C. 122, 321 F. 2a 388 (1963); United States ex rel. Mitchell 
v. Shuttleworth, 106 F. Supp. 1013 (N.D. Fla. 1952). Once the 
prisoner has been released on parole, however, the Board may 
not revoke his parole simply by reason of changing its judg- 
ment or (absent fraud by the prisoner) on the basis of after- 


discovered information: it may issue a violator warrant and 
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| revoke the parole only upon a finding that a violation has in 
fact occurred, and that parole is no longer appropriate. this 
| it may do only after a hearing. D.C. Code, § § 24-205, 24-206. 
Despite the statutory provisions, supra, giving wide dis- 
| eretion to the Board of Parole in the matter of revocation of 
| parole or conditional release, every federal court which has 


considered this question has stated that this is not an abso- 
| 


lute or unbridled discretion, and that the Board in exercising 
its statutory discretion may not act arbitrarily or capriciously. 


| 
| Perhaps the clearest expression of the principle that even’ an 
"act of grace" cannot be revoked without due process of law is 


| 
found in Fleenor v. Hammond, 116 F.2d 982 (6 Cir. 1941), stated 


| 
_ by Professor Davis to be "a well considered case." Davis, Admin. 


Law Treatise 488, § 7.16 (1958). In Fleenor, the Sixth Circuit 


' held that a state prisoner should be discharged on habeas 
| 
' corpus, on the ground that in revoking a "conditional pardon" 


the Governor of Kentucky had not observed the due process re- 
| 


quired under the Fourteenth Amendment. The court said, 


985-986, supra: 


| 
Neither diligence of counsel nor that of the court 


has discerned any federal case which holds that the 
revocation of a conditional pardon may arbitrarily be: 
made without. violating the essentials of due process.... 


We may grant at once that the giving of a pardon 
is an act of grace; that to it the Governor may attach 


conditions; that if any condition is broken the 
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Governor may revoke and that his judgment as to the 
breach is final and conclusive upon the courts. It 
does not follow, however, from the reservation of a 
right to revoke, that it may be exercised arbitrarily 
or upon whim, caprice, or rumor. Upon the granting 
of a pardon, albeit conditionally, the convict was 
entitled to his liberty and posessed of a right. 
{emphasis added] which could be forfeited only by 
reason of a breach of the conditions of the grant.... 
To hold that such a forfeiture may be imposed without 
giving the grantee an opportunity to be heard does 
violence to what are said to be "immutable principles 
of justice which inhere in the very idea of free 
government, which no member of the Union can dis- 
regard." Holden v. Hardy, 169 U.S. 366, 369.... 


Other federal courts have consistently either held or assumed 
that the federal prisoner has a right not to have his parole 
revoked arbitrarily or capriciously, thus implying that it is 
a right protected by the due process guarantee. See Hyser v. 
Reed, 115 U.S. App.D.C. 254, 271, 318 F. 2d 225 (1963), cert. 
denied, 375 U.S. 957, 84 S.Ct. 446, 11 L.Ed. 2d 315, and 

375 U.S. 957, 84 S.Ct. 447, L. Ed. 316; Freedman v. Looney, 
210 F. 24 56, 57 (10 Cir. 1954); Clark v. Stevens, 291 F. 2d 


388 (6 Cir. 1961); Jones v. Rivers, 338 F. 2d 862, 873, 874 


(4 Cir. 1964): Boddie v. Weakley, 356 F. 2a 242 (4 Cir. 1966); 


Compagna v. Hiatt, 100 F. Supp. 74, 82 (N.D.Ga. 1951); Lopez 
v. Madigan, 174 F.Supp. 919, 922 (N.D.Cal.1959); United States 
ex rel. McCreary v. Kenton, 190 F.Supp. 689, 691 (D.conn.1960), 
cited with approval in Washington v. Hagan, 287 F.2d 332, 334 


(3 Cir. 1960). 


The argument that a prisoner on parole cannot have his 


parole revoked without due process of law acquires a new 
cogency when we consider what the practical effects of a re- 
vocation may be. It is not simply a question of a disciplinary 


decision whether he shall spend the remainder of his sentence 


within or without the prison walls -- characterized by Judge 


Prettyman as “to them a precious privilege." Fleming v. Tate, 


81 U.S.App.D.C. 205, 207, 156 F. 2a 848 (1946). The statutes, 


as interpreted by many decisions, allow the Board of Parole to 
| 


require a prisoner to re-serve in prison that part of his | 
sentence which he has already served on parole. See V.S-, 
Zerbst v. Kidwell, 304 U.S. 359, 58 S.Ct. 872, 82 L.Ed. 1399 


(1958). This is therefore something far more than the mere 


| 
deprivation of a "privilege" or "act of grace," since time 


spent on parole is also time spent in custody and itself a 
restriction of liberty. Jones v. Cunningham, 371 U.S. 236, 
83 S.Ct. 373, 9 L.Ed. 2d 285 (1963); cf. United States ex rel. 
Binion v. O'Brian, 273 F. 2d 495 (3 Cir. 1959), cert denied, 


263 U.S. 812, 80 S.Ct. 1249, 4 L. Ed. 2a 1154(1960). | 


B. Due Process Required That The Decision Of The Board 
Of Parole Be Based Upon Reasonable Standards And | 
Not Discriminate Arbitrarily Against Appellant. | 


The statutes governing revocation of parole or of conditional 


release provide that, if a violation has in fact occurred, the 
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Board, after holding the prescribed hearing, may then or at 
any time in its discretion, revoke the order of parole and texr- 
inate the parole or conditional release. D-C- Code, § 24-206. 
Since the Board may not revoke a role or conditional re- 
lease unless a violation has been in fact committed,the first 
@uty of the Board is to make this factual determination. In 
the instant case, appellant does not challenge this factual 
determination, since here the violation charged was itself a 
criminal offense of which appellant was subsequently convicted 
and for which he has served his sentence. 
The duty of the Board does not end, however, with its fact- 


ual determination that a violation has occurred. It is now 


required by the statute to exercise its discretion by making 


a dispositive determination -- what is to be done about the 
proved or admitted violation, and when. Should the parole or 
conditional release be revoked? If so, should the prisoner 
be required to serve all or only part of the unexpired portion 
of his sentence? At what time should such revocation take 
effect -- now, so as to permit him to serve out the unexpired 
part of his original sentence concurrently with a sentence 
imposed for the later offense; or later, so as to serve the 
two consecutively? These are determinations which the Board 


must make in the light of the general norms established by the 
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statute for the grant or denial of parole in the first instance, 
supplemented by the more detailed standards developed by the 


Board in its "rule-making" power to establish such standards. 


For the mere fact of a parole violation is not of itself a 
conclusive reason for revocation, as was assumed by the court 
in United States ex rel. Vance v. Kenton, 252 F.Supp. 344 (0. 
Conn. 1966); and this is true, even though the violation slay 
itself have been a criminal offense for which the parolee has 
been convicted, as was admitted by the Board's examiner, in 
United States ex rel. Hitchcock v. Kenton, 256 F. Supp. 296 
(D.Conn. 1966). | 
As has been pointed out above, the Board may not sca 
arbitrarily or capriciously in the exercise of this tos 
discretion. It has the duty, therefore, to adopt Saar e 
within and in implementation of the general statutory noms, 
for its decision whether and when to revoke parole. Since the 


statute concerning revocation provides no specific norms, 'D.C. 


Code, § 24-206, presumably the norms given in the statute con- 
cerning the initial grant of parole, D.C. Code, § 24-204, are 
to serve as guidelines. 

In setting standards for implementation of the statutory 


purpose, the Board is engaged in administrative rule-making, 


a quasi-legislative function. The court may not substitute 
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for the Board's substantive rules others which the court thinks 
more desirable. The standards adopted by the Board must be 
upheld, so long as they bear any real and substantial relation- 
ship to the purposes expressed in the statutory scheme. The 
test of substantive due process for judging the administrative 
standards is that forijudging legislation, as expressed in 
Nebbia v. New York, 291 U.S. 502, 525, 54 S. Ct. 505, 78 L.Ed. 
940 (1934): 

. « e And the guaranty of due process, as has often been 

held, demands only that the law shall not be unreasonable, 

arbitrary, or capricious, and that the means selected 
shall have a real and substantial relation to the object 
sought to be attained. ... 

Closely related to the "reasonable standards" test under 
the due process clause, and perhaps really indistinguishable 
from it, is the “reasonable classification" test under the 
equal protection clause. To say that the decision of the Board 
here discriminated against appellant is but another way of 
saying that unreasonable standards underlay that decision. The 
lack of an equal protection clause in the Fifth Amendment, 


therefore, need not concern us. See Bolling v. Sharpe, 347 


U.S. 497, 499, 74 S.ct. 693, 98 L.Ed. 884 (1954), where the 


Supreme Court said: 


. « - The Pifth Amendment, vhich is applicable in the 
District of Columbia, does not contain an equal protection 
clause as does the Fourteenth Amendment which applies 
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only to the states. But the concepts of equal protection 
and due process, both stemming from our American ideal 
of fairness, are not mutually exclusive. The “equal © 
protection of the laws" is a more explicit safeguard of 
prohibited unfairness than “due process of law," and, | 
therefore, we do not imply that the two are always 
interchangeable phrases. But, as this Court has recog- 
nized, discrimination may be so unjustifiable as to be 
violative of due process. 

! 
Under either concept, therefore, the rule of reason must 


prevail. If the grant or denial of parole, if the revocation 


of parole or its timing is based upon standards bearing no | 
real and substantial relation to the purposes of parole, action 


| based upon such standards will not meet the test of due pro- 


i cess. If one class of parolees receives different treatment 
' from another class, and there is no rational basis for the | 
| 
classification, this will offend against concepts of equal | 


protection, expressed in the Fourteenth Amendment and sub- 
| 


' sumed under the "due process" clause of the Fifth. Any failure 
| 
of Board of Parole action to meet both tests will render that 
| 


' action fatally defective as not constituting substantive due 


| 
| process, and such action must be set aside. 


The Board Failed To Use A Reasonable Standard And 
Discriminated Arbitrarily Against Appellant In | 
Basing Its Decision Not To Allow His Revoked Release 
Time To Be Served Concurrently With His New Sentence 
On The Fact That He Was Serving The New Sentence In 
Non-Federal Custody. 


Appellant's petition for habeas corpus was based on cs 
“%  olaim that the Board discriminated against him in not allowing 
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his revoked release time to be served concurrently with his 
new sentence. In support of this allegation, he named at the 
hearing below 16 cases in which the Board had permitted persons 
similarly situated to serve the two sentences concurrently, 
giving specific details with regard to six of these cases. 
(fr. 5-9) 

The Government did not controvert the facts alleged by 


appellant at this hearing.* If this were the whole story, it 


might have been somewhat difficult for appellant to sustain 


his claim of unreasonable discrimination. That is not, how- 
ever, the whole story as revealed by the record in this case. 
In reply to his claim of discrimination, the Government dif- 
ferentiated his case from all the others on the sole ground 
that he was incarcerated in the Maryland penitentiary serving 
a sentence imposed by a state court, while all the others 
mentioned were in federal custody for their second sentence. 
Counsel for the Government further argued that the failure 


of the Board to execute its warrant promptly, so as to permit 


* As mentioned in the Statement of the Case, supra, the 
Government may have questioned the truth of appellant's 
allegations in reference to two of these cases -~ Newman and 
Taylor -- where the Government appears to assert that the second 
sentence was served consecutively to the revoked parole time 
(Pr. 13-14, 15-16}. 
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| concurrent service of the revoked release and the new sentence, 


| 
' could not have been discriminatory, “since the Parole Board 


' could not execute its warrant while he was serving a sentence 


_ in Maryland." (Tr. 14; emphasis added). 


Appellant urges upon this Court that the fact of state 
rather than federal imprisonment under the new sentence was 
; mot a reasonable basis for the Board's decision not to allow 


the revoked release time to run concurrently with the new 

sentence; and secondly, that it was possible for the Parole 
| 

Board to execute its warrant and revoke his parole at the 


start of or during his Maryland sentence, or by other means 


allow the two to run concurrently. 


1. The non-federal character of the new sentence is not 
a reasonable basis for the Board's refusal to allow his re- 
voked release time to run concurrently with the new sentence, 
and that the Board's refusal on this basis was arbitrary dis- 
crimination against appellant. The decisive factor in making 
this determination should be whether or not the interests of 
society and of the individual will be best served by revoking 
his parole and, if so, whether he should be allowed to serve 
the revoked time concurrently with the new sentence. qhis is 
the standard implied in the statutory scheme, cf. D.C. cone 


§ § 24-204, 24-206, as made more specific by the standards 
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elaborated by the Board of Parole.* 


*The standards employed by the D.C. Board of Parole have 
not been made a part of the record in the instant case. The 
following standards were, however, made a part of the record 
in a companion case now pending before this Court, Smith v. 
Rivers, No. 20, 685, of which the Court is asked to take 
judicial notice: 


"With respect to determing whether a violation 
warrant which has been issued on the basis of a new 
criminal offense is to be withdrawn, executed at 
termination of anew sentence, or executed earlier 
than termination of a new sentence, each case is 
considered separately on its own merits in the light 
of the following factors: 


1) The gravity of the offense charged in the 
violation warrant. 
2) The individual's prior criminal history. 
3) The institutional adjustment including the 
efforts of the inmate to improve himself 
vocationally and educationally. 
4) Conduct record in confinement. 
5) The length of the current sentence and 
the amount of violation time owed. 
6) Health condition of the individual, both 
physical and mental. 
7) Attitude of the offender towards his crime. 
8) The adjustment of the individual while on 
parole in the community. 
9) The protection of the community. 
10) FPamily situation. 
11) Cooperation with law enforcement or 
institutional officials. 
12) And any other such factors which the 
Board feels are pertinent to the case.” 


If in an individual case, by the application of its usual 


standards, the Board judges that a parole or conditional re- 


lease should be revoked and then served concurrently with the 
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: new sentence, the fact that the new sentence is being served 
in state custody rather than in federal custody should be com 
| pletely irrelevant to the determination. To use this as al 

' standard or criterion is to base the juigment upon a standard 
' which has no real and substantial relation to the purposes to 
| be achieved -- a failure of the due process test. Or, to put 
the question in equal protection terms, the fact that one | 

| prisoner is serving his new sentence in state custody is not a 
i reasonable basis for discriminating between him and a prisoner 


! serving the new sentence in federal custody. 


2. The D.c. Board of Parole is not precluded, by the 


| mere fact that the prisoner was serving his new sentence in 
state custody, from allowing his forfeited parole or release 
| time to be served concurrently with the new sentence, either 
| by revoking the parole or conditional release or by other ! 

| means of achieving the same result. 

The Board of Parole issued its violator warrant immediate- 
ly after appellant's state conviction and lodged it against 
him with the state authorities as a detainer. Nothing either 
in the statute or in the nature of things would prevent the 
Board from revoking appellant's conditional release at that 
time, thus causing him to serve this concurrently with his 


state sentence. Cf. Wentz v. Looney, 208 F. 2d 102 (10 Cir. 
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1953). In Wentz, while petitioner was serving a state sentence 
in Kansas, he was taken to be tried in a federal court, which 
sentenced him to serve his federal sentence concurrently with 
the state sentence. On release from the state penitentiary, 

he was taken to a federal penitentiary to serve the remainder 
of his federal sentence. Affirming the denial of habeas 

corpus the Court of Appeals held, at 104: 

It was within the power of the federal court in the 
first instance to sentence this petitioner and to provide 
that the sentence should be served concurrently or con- 
secutively with other sentences including those which 
were previously imposed by other courts. - - - No con- 
tention is made that the petitioner is not being given 
credit for the time which he served in the state prison.... 
Further, as a conditional releasee whose release had not 

yet been revoked, appellant was in the constructive custody of 
the Attorney General throughout the time he was serving his 
Maryland sentence. No reason is perceived why, upon revocation 
of his release, he could not be regarded as being in actual 
custody of the Attorney General, particularly in view of the 
power of the Attorney General or his authorized representative, 
to designate the place of confinement for D.C. prisoners. 

D.c. Code, § 24-425. 


Even if revocation were precluded during the time of the 


Maryland sentence, so as to permit the two sentences to run 


concurrently, there are available to the D.c. Board of Parole 
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other means of achieving the same result. Thus, for instance, 
| 

; upon completion of the Maryland sentence the Board could have 

| withdrawn its warrant, thus permitting the unrevoked release 
| 


' time to run concurrently with the state sentence. Or the 


: Board could have revoked after completion of the Maryland | 
| 
sentence and then reparoled, subsequently making allowance 


| for the time spent in the state prison by shortening the time 
of parole in accordance with D.C. Code, §24-204(b). 


II. STANDARDS USED BY THE BOARD OF PAROLE IN REVOCA- 
TION PROCEEDINGS ARE SUBJECT TO JUDICIAL 
SCRUTINY AND ACTION BASED UPON UNREASONABLE, 
ARBITRARY OR CAPRICIOUS STANDARDS MAY BE SET 
ASIDE. 


Appellant here contends that the Board of Parole is | 


! gimply another administrative agency whereby government handles 


its business. To it should be applied the norms of administra- 
| 


| tive law which have been developed by the courts over the : 
' @ecades. Despite the fact that wide discretion has been : 
committed to it by statute, its actions are subject to judicial 
review just as are the actions of other administrative agencies 


to which discretion is by statute committed. The scope of 
review should be the same as in the review of other similar 
agency action. In short, the mystique which has grown up a 
round the Parole Boards through the use of the concepts of 


"grace" and “privilege” should be eliminated and the agenc: 
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administering the parole statutes be taken into the family of 
administrative agencies. 

1. Judicial review. The right to judical review of 
Parole Board action in the revocation of parole or mandatory 
release has been unequivocally recognized as a remedy against 


any arbitrary or capricious exercise of its discretion by the 


Board. See Hurley v. Reed, 110 U.S-ApP- D.C. 32, 33-34, 288 


>. 2a 844 (1961); Hyser v- Reed, 115 U.S.App- D.C. 254, 269, 
271, 318 F. 2a 225 (1963), cert. denied, 375 U.S. 957, 84 S.Ct. 
446, 11 L.Ed. 2d 315 (1963) and 375 U.S. 957, 84 S.Ct. 447, 

ll L.Ed. 2d 316 (1963); Jones v- Rivers, 338 F. 2a 862, 873, 
874 (4 Cir. 1964); Boddie v. Weakley, 356 F.- 2d 242, 243-244 

(4 cir. 1966). The right has been tacitly assumed in a host 
of other cases and in other Circuits. 

No special statutory proceeding is prescribed in the 
Parole Board Act for review of the Board's action. Appellant 
here sought relief by habeas corpus in the District of con- 
finement. C£. Washington v. Hagan, 287 F. 24 332, (3 Cir. 
1960), cert. denied, 366 U.S. 970, 81 S.Ct. 1934, 6 L.Ed. 2d 
1259 (1961); Jones v. Rivers, 338 F. 24 862, 873 ‘4 Cir. 1964). 

2. Scope of review. The courts may refuse to sustain 
administrative determinations of the Board of Parole only if 
it has acted arbitrarily or capriciously in the exercise of its 
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| statutory functions. The Board has the duty to adopt standards, 
within and in implementation of the general statutory norms, 
for is decision whether and when to revoke a parole. It must 
then, in the concrete case, make a factual determination as to 
the commission of a parole violation. And finally, in the 
exercise of its statutory discretion, it must make a dis- : 

| positive determination what to do about that violation in the 
light of the statutory purposes and the standards developed by 
the Board. | 


In setting standards in implementation of the statutory 


purpose, the Board is engaged in administrative rule-making, 
a quasi-legislative function. The court may not substitute 


for the Board's substantive rules others which the court | 


thinks more desirable. This is something which has been | 


committed to the expertise of the administrative agency, and 


the court is limited to an inquiry whether the standards | 


adopted bear any real and substantial relationship to the pur- 
poses expressed in the statutory scheme. Cf. Nebbia v. New 
York, 291 U.S. 502, 525, 54 S.Ct. 505, 78 L.Ed. 940 (1934), 
where the Supreme Court said of the test of substantive Sue 
process for judging legislation: 

- . - And the guaranty of due process, as has often 


been held, demands only that the law shall not be 
unreasonable, arbitrary, or capricious, and that the | 
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means selected shall have a real and substantial re- 
lation to the object sought to be attained .. . 


And this Court, in Hyser v. Reed, 115 U.S. App. D.C. 254, 271, 


318 F. 24 225 (1963), spelt out the limits for judicial scrutiny 


of the standards used by the Board in making its dispositive 
determination: 

. . . The basis for Board action must have a rational 

and legitimate relationship to whether the parolee is 

a good parole risk. What constitutes such cause is 

left by Congress to the discretion of the Board and 

judicial review of its exercise is very limited. ... 

3. On the record. Obviously, if the courts may scru- 
tinize the actions of the Board of Parole against the claim 
of arbitrariness, they must be able to ascertain the standards 
which were actually applied in the concrete case and the fact- 
ual basis for the ultimate dispositive determination of the 
Board. Otherwise, the right to judicial protection against 
arbitrary action is illusory. This does not mean that a 
decision must be made "on the record" in the sense in which 
that term is used in § 5 of the Administrative Procedure Act, 
for the parole statutes do not so provide. But it does mean 
that the Board, when its action is attacked in judicial pro- 
ceedings, must be able to present some form of record, how- 


ever summary and informal, of the basis for its determinations. 


In the instant case this has not been done. 
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III. APPELLANT WAS DEPRIVED OF LIBERTY WITHOUT 
DUE PROCESS OF LAW BY THE FAILURE TO AFFORD 
HIM A TIMELY AND ADEQUATE HEARING ON THE 
QUESTION WHETHER AND WHEN HIS CONDITIONAL 
RELEASE SHOULD BE REVOKED. 


Appellant urges that he has been deprived of liberty 
without due process of law, on the ground that in the re- 
| 
vocation proceedings he was not afforded a timely hearing 


upon the questions before the Board of Parole for decision. 
What is the right to a hearing? What are the nature and 
the scope of such a hearing? 
1. Right to a hearing. Congress has by statute pro- 
vided for a hearing of some unspecified nature before a 
parole or conditional release is revoked. D.C. Code, 


§ 24-206. In the analogous case of revocation of probation, 


where the statute provided that the "probationer shall forth- 


with be taken before the court," the Supreme Court held that 


this required a hearing, and that the failure to hold a hear- 


ing was jurisdictional, entitling the ex-probationer to re- 


; | 
lease from confinement on habeas corpus. Escoe v. Zerbst, 


| 
296 U.S. 490, 494, 55 S.Ct. 818, 70 L.Ed. 1566 (1935). It 
is true that the holding of the court were based upon its 


construction of the statutory command, but the language used 
| 


| 
is instinct with due process concepts. See also Fleenor v. 


Hammond, 116 F.2d 982 (6 Cir. 1941), where the court held 


that the due process clause of the Fourteenth Amendment re- 
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quired a hearing before the Governor of Kentucky could re- 


voke a "conditional parole" which he had granted. However, 


since the statutes governing the revocation of parole or 
conditional release require a prior hearing, it is not in- 
portant to decide whether such hearing is already a due 
process requirement of the Fifth Amendment, except insofar 
as the answer to that question may be relevant to the 
nature of the hearing to be held. 

2. Scope of the hearing. The statutes governing re- 
vocation of parole ‘or of conditional release provide that, 
if a violation has in fact been committed, the Board, after 
holding the prescribed hearing, may then or at any time in 
its discretion, revoke the order of parole and terminate 
the parole. D.C. Code, § 24-206. The duties which the 
statute confines to the Board will therefore determine 
the scope of the hearing prescribed by that statute. 

Since the Board may not revoke a parole or conditional 
release unless a violation has been in fact committed, the 
first duty of the Board is to make this factual determina- 
tion. The instant’ case is not concerned with the right to 
a hearing on this factual determination, since here the 
violation charged was itself a criminal offense of which 
the appellant was subsequently convicted. 


The duty of the Board does not end, however, with its 
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factual determination that a violation has in fact occurred. 


It is now required by the statute to exercise its discretion 


by making a dispositive determination -- what is to be done 


about the proved or admitted violation, and when. 


| 
| 
The right to a pre-revocation hearing, therefore, in- 


cludes the right to bring before the Board any material — 
| 


testimony or other evidence relevant to the dispositive 
| 
determination which the Board is about to make. Thus, in 
| 


Stubblefield v. Kennedy, 117 U.S.App.D.C. 225, 328 F.2d 526 
(1964), this Court required a case to be remanded to the 
Board for another hearing on the question of good faith in 
regard to the violation, saying: 


. . « At such a hearing the Board should take into. 
consideration the fact, if it be a fact, that the 
only valid charge on which parole could have been 
revoked was the matter of his failure to report. 
If the Board is satisfied that appellant acted in 
good faith in failing to make reports, in the belief 
that he was not obligated so to do, the Board would 
be justified in regarding that as a mitigating cir- 
cumstance. All these matters should be surveyed by 
the Parole Board at the new hearing which should be 


held promptly. 


In Bayken v. United States Board of Parole, 116 U.S-App-D.C. 
217, 322 F.2a 430 (1963), this Court affirmed a —— 
judgment for the Board, but without prejudice to the right 
of the appellant to have, on request, an opportunity to 
appear before the Board for the limited purpose of presenting 


to the Board reasons why the parole violation charged should 
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not operate as a basis for revoking parole. So, too, in 


Hyser v. Reed, 115 U.S.App.D.C. 254, 276, 318 F.2d 225 


(1963), cert. denied, 375 U.S. 957, 84 S.Ct. 446, 11 L.Ed. 
2d 315, this Court held that a hearing was necessary, even 
where the violation was admitted or there was a conviction, 
before parole could be revoked, saying: 


- « - This opportunity to appear shall be for the 
limited purpose of presenting to the Board reasons 
why the parole violations charged should not oper- 
ate as a basis for revoking parole. .. . 


And in United States ex rel. Hitchcock v. Kenton, 256 F. 
Supp. 296, 300-301 (D.Conn.1966), where the releasee had 
pleaded guilty to petty larceny while on parole and received 
a suspended sentence, the court set aside the revocation of 
his conditional release and ordered him discharged on habeas 
corpus, saying: 


(3) The perfunctory hearing tendered by the 
Board of Parole on April 27, 1966 after this 
Court issued its order to show cause was not a 
fair hearing sufficient to satisfy the require- 
ments of the statute, for the reasons that 

{a} Petitioner was not given a fair opport- 

unity to present countervailing and 
IMitigating evidence [emphasis added]. 


zkekxekk 


(a) Revocation by the Board of Parole of 
petitioner's mandatory release on the 
sole; ground that he had committed a crime 
while on parole, without making a determin- 
ation whether petitioner was a good parole 
risk, alone vitiates the fairness of the 
hearing and the Board's determination. .. . 
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Here the record does not reveal whether appellant 


Williams was afforded the opportunity to present evidence 
or to make argument at his revocation hearing on the question 
of the dispositive determination to be made; and, in any 
event, as will be urged below, it came too late. : 


3. Nature of the hearing. The hearing is not be a> 


mere formality. In Reed v. Butterworth, 111 U.S.App.D.C. 
365, 367, 297 F.2d 776 (1961), the Court made the point 
quite bluntly: 


Several cases which have arisen in the last 
five years appear to demonstrate that the United 
States Board of Parole does not agree with the 
decisions of this court in this field, or at least 
does not follow them. . . . The Parole Board appar- 
ently still has the notion, which we criticized in| 
Fleming v. Tate, that revocation hearings are mere 
formalities, and the result a foregone conclusion. |. ° 


A most important element in determining the adequacy 


of the hearing afforded before revocation is the time and 


place of the hearing. Ifa hearing is held long after the 
| 
alleged violation occurs, sources of evidence may become | 


unavailable for use in the revocation hearing, as the court 
held in United States ex rel. Hitchcock v. Kenton, 256 F, 
Supp. 296, 300-301 (D.Conn. 1966). It was for this reason 
that, in Hyser v. Reed, this Court laid down the awaninceest 
that a "preliminary hearing" must be held in the locality 


where the alleged violation occurred and within a short 
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time thereafter. ‘While this was intended primarily to pro- 
tect the right to offer evidence to rebut the charge of a 
violation, the Court held that a limited hearing should be 
held, even when the fact of violation was admitted or 
proved, in order to allow the submission to evidence in 
mitigation, to show why parole should not be revoked. Id. 
276. See also United States ex rel. Vance v. Kenton, 252 
F.Supp. 344 (D-Conn. 1966), where the relator was for this 
reason discharged because the hearing was delayed for five 


months. Cf. Holliday v. Settle, 218 F.Supp. 738 (W.D-.Mo. 


1963), and Clark v. Surprenant, 94 F.2d 969 (9 Cir. 1938). 


In a case such as the present, where the appellant 
is serving a second sentence for an offense committed while 
on parole or mandatory release, there is an additional rea- 
son why fundamental fairness requires the holding of a 
prompt and expeditious hearing. The Board has, of course, 
the legal power to withhold execution of its warrant until 
after the second sentence has been completed, with the 
effect of causing the unexpired portion of the first sentence 
to run consecutively to the second. JZerbst v. Kidwell, 304 
U.S. 359, 58 S.Ct. 872, 82 L.Ed. 1399 (1938); Woykovsky v. 
Chappell, 119 U.S.App.D.C. 8, 336 F.2d 927 (1964), cert. 
denied, 380 U.S. 916, 85 S.Ct. 903, 13 L.Ed.2d 801 (1965). 


It is, however, fully within the discretion of the Board to 
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execute its warrant during the service of the second sentence, 


So as to cause the remaining unexpired portion of the first 


sentence to run concurrently with the first. Even if the 


Board decides not to execute the warrant until after service 


of the second sentence, it should be required to hold a | 
| 


hearing on this matter at the very threshhold of the econ 
sentence. By failing to hold the required pre-revocation 
hearing at that point, the Board has already in effect | 
exercised its discretion not to revoke at this time. It has 
done so without the benefit of the information which might 


come from a hearing at this point, and -- more important -- 


it has postponed the hearing until a time when it might 
prove difficult for the prisoner to marshal his witnesses 
and evidence to try to convince the Board the question of 
whether and when to revoke his parole and start his time 
running again. No matter when the warrant is to be ex- : 


ecuted and service of the second sentence to recommence, | 


the hearing should be held as promptly as possible; and in 
| 

the case of unreasonable delay in holding such a hearing, 

the Board may be required either to hold the hearing with- 


out delay or else to discharge the prisoner. This would! 


appear to be required by the decision of this Court in 


cock v. Kenton, supra. 


Here, it was almost twoand a half years after the 
violation that appellant was given his statutory opportunity 
to appear before the Board. For the Board to delay revoc- 
ation hearings under these circumstances hardly is con- 
sistent with concepts of fundamental fairness, constitutes 
an unreasonable delay, and cries out for judicial relief, -- 
particularly since the record in this and similar cases, 
despite the mandate’ of this Court for hearings, leaves this 


Court completely in the dark whether the denial of a prompt 


and adequate revocation hearing in this case has been pre- 


judicial. 


Iv. THIS COURT SHOULD CONSTRUE THE REQUIREMENT OF 
A HEARING BEFORE EXERCISE OF DISCRETION TO RE- 
VOKE PAROLE OR CONDITIONAL RELEASE TO MEAN A 
PROMPT IN LIMINE HEARING, AS SOON AS PRACTIC- 
ABLE AFTER THE ALLEGED VIOLATION. 

The statute dealing with revocation of parole provide, 
in substance, that ‘a prisoner retaken upon a warrant issued 
by the Board of Parole shall be given a hearing. The Board 
may then,or at any ‘time in its discretion, revoke the order 
of parole and terminate such parole or modify the terms and 
conditions thereof. D.C. Code, § 24-206. 

Both the U.S. and the D.C. Boards of Parole have con- 
sistently proceeded on the technical ground that a prisoner 


is not “retaken" upon its warrant until the warrant has been 
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executed. If the prisoner has been convicted of another > 


offense, even of a federal offense for which he is in fed- 


| 
eral custody, it has been the practice (and, in the case. 


of the D.C. Board is stated to be the policy) not to ex- 


ecute the warrant until the prisoner completes confinement 
under his second sentence. The warrant is lodged against 
him as a detainer and is executed when he is about to be 
released. At that point, argues the Board, he is technically 
“retaken under the violation warrant, and only then does 
need arise for a hearing prior to the exercise of the ais- 
cretion to revoke conferred in the statute. It is this 
practice which has led to the difficulties raised in the 
present and similar cases, occasioning constant recourse 
to the courts. By delaying execution of the warrant, the 
Board delays not only the revocation of the parole, but also 
the hearing which presumably is to be an aid to it in ae- 


ciding whether to delay revocation or to revoke now or not 


to revoke at all. The action of the Board in delaying ex~ 


ecution is therefore a clear exercise of its discretion | 
not to revoke here and now so as to allow the remainder of 
the first sentence to run concurrently with the second. ‘and 
that discretion is exercised without the benefit, to the 
Board and to the prisoner, of the hearing which is supposed 


to precede such exercise of discretion. It is submitted 
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that this is a clear abuse of the discretion under the 
statute, and that this Court should not allow it. 

The opportunity of a prompt in limine hearing, close 
to the place of the alleged violation, has been held by 
this Court to be one of the procedural safeguards which 
Congress must have intended in the matter of parole revoc- 
ation, and the Court prescribed that this procedure be 
followed by the Board, at least when the alleged violation 
was not admitted or there was no subsequent conviction. 

ser v. Reed, Supra, at 272-274. The Court stated that 
Congress had not written these procedural safeguards into 
the statute itself, but had left it to the Board and to 
the courts to develop and shape such procedures. Id.272. 

The Court also stated that, even where such violation 
was admitted or proved, before parole was actually revoked 
there had to be a hearing, with the right to assistance of 
retained counsel and the testimony of voluntary witnesses, 
and said: "This opportunity to appear shall be for the 


Limited purpose of presenting to the Board reasons why the 


parole violation charged should not operate as a basis for 


revoking parole." Id.276. The prisoner, however, may be 
able to offer mitigating factors which might serve as the 
basis for a decision of the Board to execute the warrant 


and revoke the parole then and there, or at least sometime 
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before completion of confinement under the second sentence, 
| 
thus permitting the two sentences to run concurrently, 


either in whole or in part. 


Such a procedure would obviate the difficulty of having 


the Board in effect exercise its discretion in the absence 
of such a hearing, as has been explained above. It would 
allow the parolee to offer evidence and argument while wit- 


nesses are still available and facts are still fresh in his 
mind. And it would not interfere in the least with the i 
right of the Board to exercise its discretion to revoke ! 
then or later. : 
It is urged that this Court may and should extend tne 

| 


Hyser principle to require a prompt in limine hearing by 
<r aeaaae | 


the Board, as soon as practicable after the alleged violation. 


CONCLUSION 


WHEREFORE, appellant respectfully requests this Honor- 
able Court to reverse and vacate the order of the District 
Court discharging the writ of habeas corpus and dismissing 


his petition, and to remand this case to the District Court 


with directions to’ grant the writ and order appellant's 


discharge from the custody of appellee and from the super= 
vision of the Board of Parole. In the alternative, ap- 
pellant requests this Honorable Court to remand the case to 
the District Court with directions to hold a full hearing 
and, after such hearing, to discharge appellant from such 
custody unless it finds that the Board's determination not 
to allow appellant's revoked time to run concurrently with 
his new sentence, and unless it further finds that appellant 
was not prejudiced by the delay in holding the revocation 


hearing. 


Respectfully submitted, 


Joseph M. Snee 
Attorney for appellant 
(Appointed by this Court) 


Georgetown University Law Center 
Washington, D.C. 20001 
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tence, he is entitled to release having failed to make a timely 
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hearing was unfair. 
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-Counterstatement of the case 

Constitutional and statutory provisions involved. 
Summary of argument, 

Argument: : 

IL. Neither 24 D.C. Code § 206 nor due process require a prelimi- 
nary hearing on the issue of whether and when to revoke a 
prisoner’s parole as soon as is practical after a parole viola- 
tion when the violation is based on an intervening convic- 
tion and the parolee is sentenced to an intervening term ---. 

II. Assuming arguendo appellant was entitled to a preliminary 
hearing at the inception of his intervening sentence, he is not 
entitled to release for he failed to make a timely demand for 
such a hearing or show how his parole revocation hearing 
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III. Appellant’s intervening convictions and sentence were an ade- 
quate basis for the Board’s decision not to revoke appellant’s 
parole until the expiration of his intervening sentence 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 20,823 


Georce L. W1LLiaMS, APPELLANT 
v. 
Paut H. PRESTON, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On June 10, 1955, appellant was sentenced by the District 
Court for the District of Columbia to two concurrent terms of 
imprisonment for three to ten years on convictions for house- 
breaking. Crim. Nos. 733-54, 735-54. On August 5, 1961, appel- 
lant was paroled pursuant to 18 U.S.C. §$ 4163, 4164 into the 
supervisory custody of the D.C. Board of Parole. His parole was 
to run until December 10, 1964. 

On April 30, 1963, appellant was arrested by Maryland au- 
thorities and charged with assault with intent to murder and 
breaking and entering. On June 24, 1963, after conviction of 
these charges, appellant was sentenced by a Maryland state 
court to concurrent terms of imprisonment of five years. On 
June 27, 1963, the D.C. Board of Parole issued a warrant for 
appellant’s arrest which was based on his arrest and convic- 
tions in Maryland. 

(1) 
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On September 20, 1965, appellant was released from confine- 
ment under the Maryland sentences and taken into custody 
under the warrant issued by the D.C. Board of Parole. 

On November 5, 1965, appellant, represented by counsel, 
appeared before the Parole Board. After a hearing, the Board 
revoked appellant’s parole on the basis of his Maryland con- 
victions. Appellant is presently confined in the District of 
Columbia jail where he is serving the remainder of his sentences 
imposed by the District Court on June 10, 1955. 

On June 24, 1966, appellant filed a petition for a writ of 
habeas corpus in the United States District Court for the Dis- 
trict of Columbia. He alleged that his confinement was unlaw- 
ful on two grounds. First, he alleged that the Parole Board 
denied him due process by its failure to execute his violator 
warrant, issued June 27, 1963, until completion of his inter- 
vening Maryland sentence on September 20, 1965. And second, 
he alleged that the Parole Board denied him equal protection 
of the laws because it executed warrants against certain named 
individuals while they were serving intervening sentences al- 
Jowing them, but not him, to serve their present sentences con- 
currently with their intervening sentences. 

Following the Government’s return and answer, the District 
Court dismissed the petition. On September 21, 1966, an appeal 
having been taken, this Court in a per curiam order remanded 
the case to the District Court with instructions to vacate its 
order dismissing appellant’s petition and to hold a hearing on 
appellant’s contentions. On October 28, 1966 a hearing was 
held before Judge Curran. Appellant was the only witness. He 
testified that he knew of 16 prisoners, convicted of intervening 
offenses, who had been allowed to serve their present sentences 
concurrently with their intervening sentences. He testified in 
some detail about six such prisoners and named another ten.* 

On November 4, 1966, the District Court discharged the writ 
and dismissed the petition. On March 1, 1967, this Court 
granted appellant’s petition for leave to appeal without pre- 
payment of costs. 

The Assistant United States Attorney pointed out that two of the pris- 


oners named by appellant were actually serving consecutive sentences, not 
concurrent sentences. 


3: 
CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED 


The Fifth Amendment of the Constitution of the United 
States provides in pertinent part: 
No person shall be * * * deprived of life, liberty or 
property, without due process of law; we 


Title 24, District of Columbia Code, § 204 (Supp. V, 1966) 
provides: 


(a) Whenever it shall appear to the Board of Parole 
that there is a reasonable probability that a prisoner will 
live and remain at liberty without violating the law, 
that his release is not incompatible with the welfare of 
society, and that he has served the minimum sentence 
imposed or the prescribed portion of his sentence, as the 
case may be, the Board may authorize his release on 
parole upon such terms and conditions as the Board shall 
from time to time prescribe. While on parole, a prisoner 
shall remain in the legal custody and under the control 
of the Attorney General of the United States or his au- 
thorized representative until the expiration of the max- 
imum of the term or terms specified in his sentence 
without regard to good time allowance. 

(b) Notwithstanding the provisions of subsection (a) 
of this section, the Board of Parole may, subject to the 
approval of the Board of Commissioners of the District 
of Columbia, promulgate rules and regulations under 
which the Board of Parole, in its discretion, may dis- 
charge a parolee from supervision prior to the expiration 
of the maximum term or terms for which he was sen- 
tenced. 


Title 24, District of Columbia Code, § 205 (1961), provides: 


If said Board of Parole, or any member thereof, shall 
have reliable information that a prisoner has violated 
his parole, said board, or any member thereof, at any 
time within the term or terms of the prisoner’s sentence, 
may issue a warrant to any officer hereinafter author- 
ized to execute the same for the retaking of such pris- 
oner. Any officer of the District of Columbia penal insti- 
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tutions, any officer of the Metropolitan Police Depart- 
ment of the District of Columbia, or any federal officer 
authorized to serve criminal process within the United 
States to whom such warrant shall be delivered is au- 
thorized and required to execute such warrant by tak- 
ing such prisoner and returning or removing him to the 
penal institution of the District of Columbia from which 
he was paroled or to such penal or correctional institu- 
tion as may be designated by the Attorney General of 
the United States. 


Title 24, District of Columbia Code, § 206 (1961), provides in 
pertinent part: 


When a prisoner has been retaken upon a warrant 
issued by the Board of Parole, he shall be given an op- 
portunity to appear before the Board, a member thereof, 
or an examiner designated by the Board. At such hear- 
ing he may be represented by counsel. The Board may 
then, or at any time in its discretion, terminate the pa- 
role or modify the terms and conditions thereof. If the 
order of parole shall be revoked, the prisoner, unless 
subsequently reparoled, shall serve the remainder of 
the sentence originally imposed less any commutation 
for good conduct which may be earned by him after his 
return to custody. For the purpose of computing com- 
mutation for good conduct, the remainder of the sen- 
tence originally imposed shall be considered as a new 
sentence. The time a prisoner was on parole shall not 
be taken into account to diminish the time for which he 
was sentenced. 


* * * * * * * 
SUMMARY OF ARGUMENT 
I 


Appellant argues that he was entitled to a preliminary hear- 
ing on the issue of whether and when to revoke his parole as 
soon as was practical after his parole violation even though his 
violation was based on an intervening conviction. Conversely, 
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he argues that his parole revocation hearing held at the expira- 
tion of his intervening sentence was untimely. The right to a 
preliminary hearing, however, attaches only when there is a 
dispute as to whether there has been a violation. Hyser v. Reed, 
115 US. App. D.C. 254, 318 F. 2d 225, cert. denied, 375 US. 
957 (1963); Josey v. U.S. Board of Parole, 116 U.S. App. D.C. 
8, 320 F. 2d 730 (1963); Mock v. U.S. Board of Parole, 120 
US. App. D.C. 248, 345 F. 2d 737 (1965). Moreover, appel- 
lant’s contention is inconsistent with the text of the statute. 
Under 24 D.C. Code § 205, the Board may issue a violator war- 
rant any time within the term of the prisoner’s sentence— 
which is tolled while the parolee serves an intervening sen- 
tence—and withhold execution of it until the parolee completes 
his intervening sentence. Anderson v. Corall, 263 U.S. 193 
(1923) ; Zerbst v. Kidwell, 304 U.S. 359 (1932). And, under 24 
D.C. Code § 206, the Board is not required to hold a hearing 
until the warrant is executed. This procedure does not offend 
due process standards. The cases which hold that the Board 
may defer execution of a violator warrant until the parolee 
completes his intervening sentence implicitly, if not explicitly, 
hold that there is no requirement to afford the prisoner a hear- 
ing on the dispositional issue at least until completion of the 
intervening sentence. See e.g., Jones v. Clemmer, 82 U.S. App. 
D.C. 288, 289, 163 F. 2d 852, 853 (1947) ; Washington v. Clem- 
mer, 83 U.S. App. D.C. 268, 270, 169 F. 2d 300, 302 (1948); 
Mock v. U.S. Board of Parole, supra. Even though Congress 
may not condition an act of grace, such as parole, on the for- 
feiture of a constitutional right (cf. Frost & Frost Trucking 
Co. v. Railroad Comm’n. of California, 271 U.S. 583 (1926)), 
it may provide parolees with an informal hearing on the dis- 
positional issue which may be held, in the discretion of the 
Parole Board, before or after the violator completes his inter- 
vening sentence, because the right to a speedy trial does not 
attach to such proceedings. Application of Gillette, 175 F. 
Supp. 255 (E.D.N.Y. 1959) ; see United States v. Hollien, 105 
F. Supp. 987 (W.D. Mich. 1952). 
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Even if appellant was entitled to a preliminary hearing. at 
the inception of his intervening sentence, he is not entitled to 
release because he did not make a timely request for such a 
hearing and failed to show that the hearing ultimately held 
was unfair. United States ex rel. Buono v. Kenton, 287 F. 2d 
534 (2d Cir.), cert. denied, 368 U.S. 846 (1961); Weaver v. 
Markley, 332 F. 2d 34 (7th Cir. 1964). 


Ii 


Appellant argues that the Parole Board, in deciding not to 
revoke his parole until the expiration of his state sentence 
rather than at its inception, used arbitrary standards. Section 
206 on its face vests absolute discretion in the Board to deter- 
mine when a prisoner’s parole will be revoked. Even if the 
Board’s determination is judicially reviewable, it is reviewable 
in the most limited sense. See Hyser v. Reed, 115 U.S. App. at 
269, 318 F. 2d at 240. In light of the Board’s broad discretion, 
we think appellant’s intervening convictions and sentences are, 
themselves, a sufficient basis for the Board’s delay in revoking 
appellant’s parole and that nothing more need be shown. Rob- 
inson v. Willingham, 369 F. 2d 688, 689 (10th Cir. 1966). 

Appellant suggests that his parole was not revoked before 
the expiration of his intervening sentence because he was in 
state rather than federal custody. This, however, was not the 
basis for the Board’s decision. Appellant’s allegation that the 
Board discriminated against him because he knew 16 prisoners 
whom the Board allowed to serve two sentences concurrently, 
revoking their violator warrants prior to the expiration of their 
intervening sentences, does not, in our view, constitute a judi- 
cially cognizable claim. Because whether and when to revoke @ 
prisoner’s parole is governed by many factors and because no 
two parole revocation cases are alike, we don’t think the Board’s 
action in appellant’s case is assailable on the ground that it may 
have acted differently in other cases. 


7 
ARGUMENT 


I. Neither 24 D.C. Code §206 nor due process require a pre- 
liminary hearing on the issue of whether and when to revoke 
a prisoner’s parole as soon as is practical after a parole 
violation when the violation is based on an intervening con- 
viction and the parolee is sentenced to an intervening term. 


This case does not involve the timeliness of appellant’s parole 
revocation hearing so far as it related to the determination that 
appellant violated his parole. Having been convicted of two 
offenses in Maryland, appellant concedes he violated the con- 
ditions of his parole. He argues that he was entitled to a pre- 
liminary hearing of the kind described by this Court in Hyser 
v. Reed, 115 U.S. App. D.C. 254, 318 F. 2d 225, cert. denied, 
375 U.S. 957 (1963), as soon as practical after the alleged vio- 
lation solely on the issue of whether his parole should be re- 
voked then so that he may serve his federal sentence concur- 
rently with his intervening state sentence. We submit that 
neither the statute nor due process require such a hearing. 

1. Section 206 provides that a parolee, retaken upon a, vio- 
lator warrant, is to be given an opportunity to appear before 
the Parole Board or one of its members or an examiner desig- 
nated by the Board. This includes the right to a “preliminary 
interview * * * conducted at or reasonably near the place where 
the alleged violation occurred, or the place of the violation 
chiefly relied upon, and as promptly as is convenient after the 
arrest while the information is likely to be fresh and the sources 
are available,” * Hyser y. Reed, 115 U.S. App. D.C. at 272-273, 
318 F. 2d at 243-244, But the right to a preliminary interview 
attaches only when there is a dispute as to whether there has 
been a parole violation. Josey v. U.S. Board of Parole, 116 U.S. 
App. D.C. 8, 320 F. 2d 730 (1963); Mock v. U.S. Board of 
Parole, 120 U.S. App. D.C. 248, 345 F. 2d 787 (1965). Where 
there is such a dispute, the focus of the inquiry is on whether 
the prisoner participated in certain forbidden activity. The in- 

2The right to 2 preliminary interview does become operative until the 
Parole Board executes the violator warrant. However, for purposes of ex- 
Plaining Hyser’s rationale, we assume—for the moment—that Hyser is 


applicable to cases where a violator warrant is issued but not executed 
because of an intervening sentence, 
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quiry is directed toward ascertaining the truthfulness of certain 
allegations. The need for a reasonably prompt hearing near the 
place of the violation is obvious if evidence is not to grow stale 
and the prisoner is not to be prejudiced in offering testimony on 
his own behalf. On the other hand, where the issue is whether 
the prisoner, in light of an admitted or undisputed violation, 
should be returned to prison or remain on parole, the inquiry 
is directed toward evaluating the prisoner on the basis of vari- 
ous criteria, such as his prior criminal history, conduct record 
in confinement, family situation and the like.? Here the need 
for a prompt hearing is obviated for the evidence which is rele- 
vant to the inquiry does not grow stale. 

This, we think, is the basis for the majority’s view in Hyser 
that when the sole issue before the Board is—what is to be 
done with the violator—a preliminary hearing is not required. 
In disposing of the cases involved in the Hyser appeal, the 
Court made its position clear (115 U.S. App. D.C. at 275, 318 
F. 2d at 246): 


[T]he posture of the several appellants varies. Those 
who have not denied the charged violation of parole or 


any whose parole was revoked because of a criminal 
conviction would not now be benefited by a hearing 
which is designed specifically to make a record only in 
cases where the fact of the violation is controverted. 


The Court then remanded the cases in which the appellants 
denied the violation for the District Court to determine if a 
preliminary hearing is necessary “in order to provide a fair 
hearing on the alleged parole violation.” No such disposition 
was required of the cases in which the violation was not in 
dispute. In those cases, the Court simply affirmed the judg- 
ments below “without prejudice to the right of each * * * to 
have, upon request, the ‘opportunity to appear’ before the 
Board pursuant to § 4207 * * *.” The Court said that: “This 
opportunity to appear shall be for the limited purpose of pre- 


3 The standards used by the Parole Board in determining whether and 
when a prisoner’s parole should be revoked are set out infra at 15-16. 
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senting to the Board reasons why the parole violation charged 
should not operate as a basis for revoking parole.” * 

Moreover, appellant’s position is inconsistent with the text 
of the statute. Section 205 provides that the Board, “at any 
time within the term or terms of the prisoner’s sentence,” may 
issue a warrant for the retaking of the prisoner to any officer 
authorized to execute it. It is well scttled that where the parolee 
has suffered an intervening conviction, the Board may with- 
hold execution of the violator warrant, if it so wishes, until the 
parolee completes his intervening sentence. Anderson v. Corall, 
263 U.S. 193 (1923); Zerbst v. Kidwell, 304 U.S. 359 (1938) ; 
Neal v. Hunter, 172 F. 2d 660 (10th Cir. 1949). And Section 
206 does not authorize or provide for a hearing until the war- 
rant is executed.® 

2. If the statute does not contemplate a preliminary hear- 
ing on the dispositional issue, but, at best, affords an opportu- 
nity to appear before the Parole Board after the violator war- 
rant is executed which—as we have shown—may follow the 
prisoner’s intervening sentence, the question remains: is this 
consistent with due process? The answer, we submit, is clear. 
The cases which hold that the Parole Board may defer execu- 


tion of a violator warrant until the parolee completes an inter- 
vening sentence implicitly, if not explicitly, hold that there is 
no requirement to afford the prisoner a hearing on the disposi- 
tional issue at least until completion of the intervening sen- 


4 Judge Bazelon, in a separate opinion in which Judge Edgerton con- 
curred, agreed that a preliminary hearing was not required on the dis- 
positional issue. 115 U.S. App. D.C. at 285-286, 318 F. 2d at 256-257, 

5 Indeed, it is arguable that Section 206 does not, at least of its own 
terms, provide for any kind of a hearing on the dispositional issue. It states 
that the Board at the parole revocation hearing may, “or at any time in ite 
dixcretion, terminate the parole or modify the terms and conditions thereof.” 
{Emphasis added.] As Judge Bazelon noted in reference to 18 U.S.C. § 4207, 
which on this point has identical language as 24 D.C. Code § 206 (115 U.S. 
App. D.C. at 278, 318 F. 2d at 249) : 

“The dispositional decision—what to do about the violation—may be 
made only by the “Board * * * in its discretion,” and the statute does 
not seem to contemplate a hearing on this issue.” 

But this is not an issue here for appellant was given a hearing on the 
dispositional issue. 
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tence. For example, in Jones v. Clemmer, 82 U.S. App. D.C. 288, 
289,163 F. 2d 852, 853 (1947), this Court said: 


It is immaterial that the Parole Board did not serve 
the warrant as soon as it might, and did not give appel- 
lant a hearing at its next meeting after the warrant had 
been issued and appellant had been arrested on new 
charges, but did these things only on the expiration of 
his new sentences. 


In Washington v. Clemmer, 83 U.S. App. D.C. 268, 270, 169 F. 
2d 300, 302 (1948) the Court relied on Jones and repeated the 
above language. And recently, the Court in Mock v. U S. Board 
of Parole, 120 U.S. App. D.C. 248, 345 F. 2d 737 (1965) reaf- 
firmed its position rejecting the very contention made here.° 
See also Ginyard v. Clemmer, 123 US. App. D.C. 100, 357 F. 2d 
291 (1966) ; Saylor v. U.S. Board of Parole, 120 US. App. D.C. 
206, 345 F. 2d 100 cert. denied, 382 U.S. 909 (1965); Woykov- 
sky v. Chappell, 119 U.S. App. D.C. 8, 336 F. 2d 927 (1964), 
cert. denied, 380. U.S. 916 (1965). 

Other circuits are in accord. For example, the Court of Ap- 
peals for the Tenth Circuit in Conley v. Steele, 188 F. 2d 83, 84 
(1951) stated in answer to a prisoner’s claim that the Board 
should be compelled to execute the violator warrant at the in- 
ception of an intervening sentence: 


There is no reason why the Parole Board should be 
compelled to serve a warrant forthwith upon one who, 
after having received a conditional release, violates its 
terms by committing a crime which results in his being 
again sentenced to imprisonment. 


See, Jefferson v. Willingham, 366 F. 2d 353 (10th Cir. 1966) ; 
see also, Smith v. Blackwell, 367 F. 2d 539 (5th Cir. 1966) ; 
Johnson v. United States, 234 F. 2d 818 (4th Cir. 1956) ; Jen- 
kins v. Madigan, 211 F. 2d 904 (7th Cir. 1954), cert. denied, 


* Similarly, in Josey v. U.S. Board of Parole, 116 U.S. App. D.C. 8, 9, 320 
F, 2d 730, 731 (1963) the Court said: 

If the District Court finds that the parolee no longer persists in his 
innocence * * * then, of course, the court need not order a [Hyser 
type preliminary] hearing. 

And see Esteban y. Chappell, 123 U.S. App. D.C. 152, 358 F. 2d 519 (1966). 
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348 US. 842 (1954); Avellino v. United States, 330 F. 2d 490 
(2d Cir.), cert. denied, 379 U.S. 922 (1964). 

In short, the courts, without exception, hold that the Parole 
Board may (1) require a parolee to serve the unexpired portion 
of his sentence upon completion of an intervening sentence 
without giving him credit for time served during the interven- 
ing sentence and (2) may defer a hearing on the dispositional 
issue at least until the parolee’s intervening sentence expires. 

We think Escoe v. Zerbst, 295 U.S. 490 (1935) also disposes 
of the due process claim. E'scoe involved the validity of a pro- 
bation revocation.’ The relevant statute (now 18 US.C. § 3653) 
provided that a probationer must be brought before the court, 
before the court may revoke his probation. The Court found 
Escoe’s probation revocation invalid because he was not 
brought before the court and accorded his statutory right to 
an informal hearing. Prior to noting that Congress was not 
constitutionally required to provide probationers with such 
a hearing, the Court observed (295 US. at 492): 


Probation or suspension of sentence comes as an act of 
grace to one convicted of crime, and may be coupled 
with such conditions in respect of its duration as Con- 
gress may impose. 
To be sure, this does not mean that Congress may condition 
parole or probation on the forfeiture of a constitutional right. 
Cf. Frost & Frost Trucking Co. v. Railroad Comm’n. of Cali- 
fornia, 271 US. 583 (1926). But, because the right to a speedy 
trial does not attach to such proceedings (see United States 
v. Hollien, 105 F. Supp. 987 (W.D. Mich. 1952) ; United States 
v. Coles, 88 F. Supp. 150 (Ore. 1949) ; see also, Application of 
Gillette, 175 F. Supp. 255 (B.D. N.Y. 1959)), it does mean that 
Congress may provide an informal hearing on the dispositional 
issue with regard to a parole violator which may be held, in the 
diserction of the Parole Board, before or after the violator com- 
pletes his intervening sentence. 
There are cases which hold that the Board may not unrea- 
sonably delay a revocation hearing after retaking a prisoner 
on the basis of a violator warrant. See, e.g., United States ex rel. 


7 For a discussion of the parallel between probation and parole see Hyser 
v. Reed, supra. 
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Vance v. Kenton, 252 F. Supp. 344 (Conn. 1966); United 
States ex rel. Hitchcock v. Kenton, 256 F. Supp. 296- (Conn. 
1966). In these cases, however, the delay took place, not while 
the prisoner was serving an intervening sentence, but while 
the prisoner was in federal custody pursuant to a violator war- 
rant. The delay was inconsistent with the statute which implic- 
itly requires a hearing to be held within a reasonable time 
after the prisoner is retaken. United States ex rel. Buono v. 
Kenton, 287 F. 2d 534, 535 (2d Cir.), cert. denied, 368 US. 
$46 (1961). These cases, as we understand them, simply hold 
that the Parole Board, upon retaking a prisoner on the basis 
of a violator warrant, may not incarcerate him for an unrea- 
sonable period of time without providing him with the hearing 
guaranteed him by statute. Compare, Escoe v. Zerbst, supra. 

3. By not being given an opportunity to appear before the 
Board at the inception of his intervening state sentence, appel- 
lant was not denied an opportunity to appear before the Parole 
Board to present evidence and argue that his intervening sen- 
tence and present sentence should run concurrently. He may 
present evidence and make such an argument at his revocation 
hearing upon the completion of his intervening sentence. At 
this time he may rely on his rehabilitation record while in 
state confinement. The Board has several choices open to it. 
It may decide that the prisoner is a good parole risk and should 
be released at the earliest possible date. In such a case, the 
Board may decide not to revoke the prisoner’s parole, giving 
him credit for all the time he spent on parole including the 
period he spent in state custody. Or the Board may decide 
that the prisoner is a good parole risk but, in light of his inter- 
vening conviction and other factors, needs a considerable period 
of supervision before being unconditionally released.* In such 
a case, the Board may revoke the prisoner’s parole and reparole 
him under the same or different conditions. By revoking the 
prisoner’s parole, the Board has decided that, in view of the 
length of supervision needed, the time the prisoner spent on 


——_ 


* Should the Board choose to promulgate regulations under 24 D.C. Code 
$204(b), it may, even upon revoking a prisoner’s parole at expiration of 
his intervening sentence, give him credit for the time he served in state 
custody by discharging him prior to the expiration of his maximum term. 
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parole and in custody pursuant to an intervening sentence 
should not be credited against his present sentence. Or the 
Board may, upon revocation, decide that the prisoner is not a 
good parole risk and require him to complete his original term 
without being reparoled at this time. These choices, which are 
open to the Board, are compatible with the purposes of the 
parole system (see Hyser v. Reed, supra), and consistent with 
the statutory scheme. They in no way disadvantage the pris- 
oner so as to offense due process. 

4. The prisoner has @ forum, other than the Parole Board, 
in which he can seek to have the effect of consecutive sen- 
tences ameliorated. He may bring to the attention of the court, 
in which he is convicted of an offense while on parole, his out- 
standing sentence. Although this court has no power to order 
the Board to execute its violator warrant while the parolee is 
serving an intervening sentence or to impose an intervening 
sentence concurrently with the parolee’s unexpired term (Ham- 
mer v. Huff, 71 U.S. App. D.C. 246, 110 F. 2d 113 (1940); 
Tippitt v. Wood, 78 US. App. D.C. 332, 140 F. 2d 689 (1944)), 
it may reduce the length of its sentence when apprised that a 


violator warrant remains as a detainer against the prisoner. See 
e.g. Neal v. Hunter, 172 F. 2d 660, 663 (10th Cir. 1949). This 
is precisely what this Court suggested in Mock v. U.S. Board 
of Parole, supra, in rejecting the very argument made here. 

For these reasons, we think appellant’s argument lacks merit. 


Il. Assuming arguendo appellant was entitled to a prelim- 
inary hearing at the inception of his intervening sentence, 
he is not entitled to release for he failed to make a timely 
demand for such a hearing or show how his parole revoca- 
tion hearing was unfair. 


We think appellant’s complaint that his revocation hearing 
was untimely is, itself, untimely. The Board’s delay in execut- 
ing the violator warrant did not prevent appellant from bring- 
ing evidence of his rehabilitation to the attention of the Board 
and requesting the Board to execute the warrant. Nor did the 
delay prevent appellant from requesting the Board to hold a 
preliminary hearing of the kind he now argues should have 
been held. If appellant had a right to a preliminary hearing or 
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other relief and the Board refused him, he could have sought 
review in the courts. See e.g., Esteban v. Chappell, 123 U.S. 
App. D.C. 152, 358 F. 2d 519 (1966) (Fahy, J., dissenting). 
Even where there is an unreasonable delay between the vio- 
lator’s arrest and the parole revocation hearing, the violator 
is not entitled to release on habeas corpus, if, during the period 
of delay, he did not request a more immediate hearing and the 
hearing ultimately held was fair. United States ex rel. Buono 
v. Kenton, 287 F. 2d 534 (2d Cir.), cert. denied, 368 US. 846 
(1961) ; Weaver v. Markley, 332 F. 2d 34 (7th Cir. 1964). 
Appellant, so far as the record discloses, first complained 
about the timeliness of his revocation hearing after it was held. 
In addition, he has made no showing of how the hearing ulti- 
mately held was unfair. If appellant was entitled to a prelim- 
inary hearing on the dispositional issue, we believe he waived 
it. Compare, Pollard v. United States, 352 US. 354 (1957). 


TI. Appellant’s intervening convictions and sentence were an 
adequate basis for the Board’s decision not to revoke ap- 
pellant’s parole until the expiration of his intervening 
sentence. 


Appellant argues that the Parole Board, in deciding not to 
revoke his parole until the expiration of his state sentence 
rather than at its inception, used arbitrary standards. We think 
appellant’s convictions in Maryland of breaking and entering 
and assault with intent to murder were, themselves, a suffi- 
cient basis on which the Board could revoke appellant’s parole 
at the expiration of his state sentence and that nothing more 
need be shown. 

1. Section 206 provides that, once it is determined that the 
prisoner has violated his parole, the Board may at the parole 
revocation hearing or “at any time in its discretion, terminate 
the parole or modify the terms and conditions thereof.” [Em- 
phasis added.] There are no standards in the statute to govern 
the Board’s exercise of discretion in deciding when to revoke 
a violator’s parole. Indeed, as to the time when the Board may 
revoke 2 violator’s parole, the statute on its face vests absolute 
discretion in the Board. If any standards govern the Board in 
choosing the time to revoke a prisoner’s parole, they are pre- 
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sumably those set forth in Section 204 which guide the Board 
in granting parole. That section authorizes the Board to parole 
a prisoner, who has served the minimum sentence imposed or 
the prescribed portion of his sentence, when “there is a reason- 
able probability that a prisoner will live and remain at liberty 
without violating the law, [and] that his release is not incom- 
patible with the welfare of society. * * * ” 

Appellant suggests that the Parole Board “has the duty to 
adopt standards, within its implementation of the general sta- 
tutory norms for is [sic] decision whether and when to revoke 
a parole.” Appellant’s Brief at 31. We think all that the Board 
is obligated to do is to act within its statutory powers and re- 
frain from arbitrary and capricious action. The Parole Board 
has, however, formulated standards it uses in deciding whether 
and when to revoke a violator’s parole. They are set forth in an 
affidavit submitted by Philip Ershler, Chairman of the D.C. 
Parole Board, in Smith v. Rivers, No. 20,686, pending before 
this Court. Mr. Ershler in his affidavit states: 


* * * In my capacity as Member and Chairman [of the 
D.C. Parole Board] I have knowledge of the standards 
utilized by the Board to determine when violator war- 
rants it has issued should be executed. 

With respect to determining whether a violation war- 
rant which has been issued on the basis of a new crimi- 
nal offense is to be withdrawn, executed at termination 
of a new sentence, or executed earlier than termination 
of a new sentence, each case is considered separately 
on its own merits in light of the following factors: 

(1) The gravity of the offense charged in the viola- 
tion warrant. 

(2) The individual’s prior criminal history. 

(3) The institutional adjustment including the ef- 
forts of the inmate to improve himself vocationally and 
educationally. 

(4) Conduct record in confinement. 

(5) The length of the current sentence and the 
amount of violation time owed. 

(6) Health condition of the individual, both physical 
and mental. 
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(7) Attitude of the offender toward his crime. 

(8) The adjustment of the individual while on parole 
in the community. 

(9) The protection of the community. 

(10) Family situation. 

(11) Cooperation with law enforcement or institu- 
tional officials. 

(12) And any other such factors which the Board 
feels are pertinent to the case. 


These standards are, as they must. be, flexible, broad and 
highly subjective. The Board has the responsibility of making 
a, judgment as to how a prisoner will perform under conditions 
of parole. Such a judgment requires an evaluation of the pris- 
oner in light of his entire background. As the Court observed 
in Hyser (115 US. App. D.C. at 271, 318 F. 2d at 242): 


The functions of the Parole Board involve the applica- 
tion of blended concepts of criminology, penology, and 
psychology. * * * 


Because Congress has vested in the Parole Board the respon- 
sibility of administering the parole system and because the 
Board’s action in granting and denying parole calls for an 
expertise which must necessarily be based on a wide range of 
variables and enlightened experience, the courts have been ex- 
tremely reluctant to go behind the Board’s action when it is 
challenged. See e.g., Richardson v. Rivers, 118 US. App. D.C. 
333, 335 F. 2d 996 (1964). Thus, the courts have held that in 
denying parole to a prisoner who seeks it. the Board’s exercise 
of discretion is not subject to judicial review. Koptik v. Chap- 
pell, 116 US. App. D.C. 122, 321 F. 2d 388, 390 (1963) ; Brest 
v. Ciccone, 371 F. 2d 981 (8th Cir. 1967). On the other hand, 
perhaps because the prisoner loses credit for time spent on 
parole, the Board’s discretion in revoking parole, once a viola- 
tion is determined, is “almost unreviewable.” See, e.g., Rich- 
ardson v. Rivers, supra; compare Peterson v. Rivers, 121 US. 
App. D.C. 327, 350 F. 2d 457 (1965). In Hyser v. Reed, 115 
US. App. D.C. at 269, 318 F. 2d at 240, the Court said: 


Judicial review of Board action with respect to a find- 
ing of parole violation is admittedly narrow and limited. 
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Even more limited is judicial revew of the Board’s judg- 
ment as to what it should do about the violation. Once 
the violation is established or admitted, the exercise of 
discretion in determining whether or not parole should 
be revoked represents a very high form of expert regu- 
latory and administrative judgment and the expert ap- 
praisal of the Parole Board in this area can be regarded 
as almost unreviewable. 


Thus, if the time a prisoner’s parole is revoked is judicially 
reviewable, it is reviewable in the most limited sense. If there 
is any basis at all for the Board’s decision to revoke appellant’s 
parole at the expiration of his intervening sentence, it must be 
sustained. 

We think that appellant’s Maryland convictions and sen- 
tence are, themselves, a sufficient basis for the Board’s delay 
in revoking his parole and that nothing more need be shown. 
Anderson v. Corall, supra; Zerbst v. Kidwell, supra. Thus, in 
Robinson v. Willingham, 369 F. 2d 688, 689-690 (10th Cir. 
1966) the court said: 

When a parole violator’s warrant is issued during the 


term of the parole, for good reason shown, the warrant 
may remain outstanding and be served even after the ex- 
piration of the maximum term of the prisoner’s sentence. 
Incarceration in a state institution during the time the 
warrant remains unserved is such a “good reason.” [Em- 
phasis added.] 


Only recently this Court expressed a similar view. In Ginyard 
v. Clemmer, 123 US. App. D.C. at 101, 357 F. 2d at 292, the 
Court, in rejecting the contention that the interval before exec- 
ution of the warrant was unreasonable, said: 


We cannot agree, especially since the reason for the 
delay was to allow appellant to serve two intervening 
sentences. 


Here appellant was convicted of housebreaking in 1955 and 
sentenced to two concurrent terms of imprisonment for three 
to ten years. He was released on August 5, 1961 under the 
provisions of 18 U.S.C. § 4161, 4163. Less than two years later 
and nearly eight years since he began his sentence, he was 


18 


convicted in Maryland of two offenses, breaking and entering 
and assault with intent to murder—one of which was very near- 
ly the same offense for which he was convicted in 1955. Cer- 
tainly this background formed an adequate basis for the Board 
to determine that appellant’s rehabilitation process would be 
best served by requiring him to forfeit all the time he served 
on parole including the period in which he was in state custody. 

2. Appellant argues that his parole was not revoked earlier 
because he was in state rather than federal custody while serv- 
ing an intervening sentence. This, however, was not the basis 
for the Board’s decision not to revoke appellant’s violator war- 
rant until the expiration of his intervening sentence.’ His claim 
is that the Board discriminated against him by withholding 
execution of its violator warrant until the expiration of his 
intervening sentence, while the Board allegedly permitted 16 
prisoners, who presumably committed intervening federal of- 
fenses, to serve two sentences concurrently, revoking their vio- 
lator warrants prior to the expiration of their intervening sen- 
tences. Even if the Board’s discretion as to when it will execute 
2 violator warrant is judicially reviewable, we do not think 
appellant’s allegation constitutes a judicially cognizable claim. 
As we noted earlier, the Board’s decision whether and when to 
revoke a prisoner’s parole is governed by many factors. No two 
parole revocation cases are a ike. With each prisoner the Parole 
Board is given another individual to evaluate in light of its 
parole standards. We don’t think the Parole Board’s decision 
to revoke in one case at the expiration of the prisoner’s inter- 
vening sentence is assailable on the ground that it revoked ear- 
lier in other cases anymore than @ District Court’s decision to 
impose a particular sentence in one case is assailable on the 
ground it imposed lighter sentences in other cases. If the Parole 
Board were required to justify its decision to revoke appellant’s 
parole when it did on the basis of action taken by it in other 
cases, it would, in all likelihood, be required to differentiate 


——— 

* See the affidavit of Philip Ershler, Chairman of the District of Columbia 
Parole Board, submitted in Smith v. Rivers, No. 20,686 (pending) and re- 
produced in part supra at 15-16. 
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appellant’s case from the 16 cases he mentioned *° and to come 
forward with evidence to show that in analogous cases, if there 
be any, it acted as it did in appellant’s case. Having vested the 
Parole Board with broad discretionary powers, we don’t think 
Congress intended any such result. See Richardson v. Rivers, 
supra; compare, Peterson v. Rivers, supra. 

Accordingly, we submit that appellant’s allegation that the 
Board discriminated against him by revoking his parole at the 
expiration of his intervening sentence while it allegedly allowed 
16 prisoners, whom he knew, to serve their present sentences 
concurrently with their intervening sentences does not present 
& judicially cognizable claim. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judgment 
of the District Court should be affirmed. 


Davin G. Bress, 
United States ‘Attorney. 
Frank Q. NEBEKER, 
Txomas LuMBarRD, 
Assistant United ‘States Attorneys. 
Jory M. FINKELSTEIN, 
Special Attorney to the United States 
Attorney. 


10 It might be noted that the Assistant United States Attorney informed 
the District Court that a least two of the prisoners named by appellant 
were required to serve their intervening and present sentences consecutively. 
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The Government brief (pp. 15-16) quotes at length from 
an affidavit of the Chairman of the D.C. Board of Parole, 
setting forth the standards used by that Board in determining 
whether to revoke a parole at the start of an intervening 
sentence, thus allowing the two to run concurrently, or to 
defer execution of its warrant until completion of the inter- 
vening sentence. This affidavit formed part of the record 
in Smith v. Rivers, No.20,686, now pending before this Court. 
The right of the Court, to take judicial notice of these 
standards is not, therefore, challenged. 

Appellant, however, suggests that the record in the 


present case does not support the Government contention that 


these standards formed the basis for the Board's decision 


not to execute appellant's violator warrant until the ex- 


| 
piration of his intervening sentence (Govt. brief, p- 18)). 


In fact, the record reveals quite the contrary. Ap 
pellant in the court below alleged that he had been ais= | 
criminated against, on the ground that he was forced to : 
serve his revoked parole after his intervening sentence, 
while other names individuals, similarly sitnated, were : 


permitted to serve their revoked parole time during their 
intervening sentence. In response to this allegation, the 
| 


Board in the court below made no reference to the afore-| 
mentioned standards. It made no attempt to assert any or 
all of these standards as the basis for its decision in 


appellant's case. Instead, the Government quite clearly 


argued that the failure of the Board to execute appellant's 


warrant promptly could not have been discriminatory or the 


result of bias or prejudice, "since the Parole Board could 


not execute its warrant while he was serving a sentence in 
Maryland." (Tr. 14: emphasis added). The position of 
the Government in the court below is hardly consistent with 
its statements here -- that the fact of state rather than 


federal custody was not the basis for the distinction be- 


tween this appellant and the other named individuals re- 


ferred to above. 


It 


The Government in its brief (p. 18) also argues against 


the allegation of discrimination against appellant here on 


the basis of the wide discretion vested in the Board of 
Parole, as follows: 


. . . We don't think the Parole Board's decision to 
revoke in one case at the expiration of the prisoner's 
intervening sentence is assailable on the ground that 
it revoked earlier in other cases any more than a 
District Court's decision to impose a particular 
sentence in one case is assailable on the ground it 
imposed Lighter sentence in other cases. If the 
Parole Board were required to justify its decision 

to revoke appellant's parole when it did on the 
basis of action taken by it in other cases, it would, 
in all likelihood, be required to differentiate ap- 
pellant'’s case from the 16 cases he mentioned and to 
come forward with evidence to show that in analogous 
cases, if there be any, it acted as it did in appel- 
lant's case. ... 


The Government, however, misconceives the main thrust 
of appellant's argument on this branch of the case. Ap- 
pellant here contends that the action of the Board in his 
regard denied him both equal protection and due process -=- 
not simply because he was treated differently from others 
in the same situation, but because the very basis for the 
differentiation didinot "have a rational and legitimate 
relationship to whether the parolee is a good parole risk," 
as this Court said in Hyser v. Reed, 115 U.S. App. D.C. 

254, 271, 318 P.2d 225 (1963). Not only were his allegations 


= xe 


not traversed in the Board's return, cf. Boddie v._Weakley, 
356 F.2d 242, 244 (4 Cir. 1966), but Government in its ar- 


| 
gument below gave reasons which substantiated appellant's 


| 
claim. Certainly the fact that appellant was in state rather 


than federal custody -—- the sole reason for differentiation 
| 


given below -~ has no rational and legitimate relationship 
| 


to whether he was a good parole risk for earlier revocation 


of his parole. 


CONCLUSION 


Wherefore, for the reasons suggested here and in his 
main brief, appellant respectfully requests that this Court 

| 

grant the relief there prayed for, * or such other relief 


as this Court may deem appropriate in the premises. 


Respectfully submitted, 


Joseph M. Snee 

Attorney for Appellant 
(Appointed by this Court) 

Georgetown University Law Center 

Washington, D.C. 20001 


Dennen an 


The attention of the Court is respectfully called to 
the fact that in the Conclusion of the Brief for Ap- 
pellant (p. 34), the words "was based on xensonabie, 
standards" were omitted before the last comma. 
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